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1. Background

My nameis Michael Rapps. I am a licensedprofessional engineerandthe presidentand
CEO of RappsEngineering& Applied Science,Inc., a Springfield basedconsultingfirm. I
am testifying on behalf of the lUinois Society of ProfessionalEngineers (ISPE), an
associationof morethan2000ProfessionalEngineers(P.E.’s),Engineers-in-training(EIT’s)
andengineeringstudents. Apart from my associationwith ISPE, I am a memberof a
numberof otherprofessionalassociationsandtradeassociations,includingmostnotably,as
pertainsto the instantmatter,the illinois PetroleumMarketersAssociation(IPMA).

In 1994 I testifiedbefore the Illinois Pollution Control Board, on behalf of IPMA, in
supportof a.proposedinterimrisk-basedcleanupstandardfor leakingundergroundstorage
tanks (LUST’s). This wasclone in connectionwith asub-docket(DocketB) createdby the
Boardwhenit adoptedthe initial Part 732 regulations. The risk-basedcleanupstandard,
designedbymyself,andproposedby IPMA as ameansof cost containnieritfor theIllinois
LUST Fund,wasadoptedby the Board, arid remainedin use for LUST cleanupsuntil the
Board amendedPart 732 in 1997 (re: 1k 97-10). I testified on behalfof IPMA in that
proceedingaswell. The 1997Boardamendmentof Part732 coincidedwith adoptionof the
companionPart 742 (K 97 — 12), TieredApproachTo CorrectIveAction Objectives(i.e.,
TACO). Methodologyimbeddedin the latter replacedthe 1994 interim LUST cleanup
standard.

In additionto being activein LUST-relatedrulemaking,I havedesignedandimplemented
numerousLUST (andBrownfield) investigationsandcleanups. Undergroundstorage tank
work is tiot the principal thrust of my company,but it doesrepresentapprorimateJyten
percentof ourprofessionalservicebillings. Consequently,I am familiar with thepractical
elementsof LUST remediationandthe practicesof the Illinois EnvironmentalProtection
Agency([EPA,Agency) astheyrelateto theadministrationoftheAgency’sLUSTprogram..
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2. Observations

A~Stateofthe Program

Theearlyyears of the Illinois LUST programwereplaguedbyinadequatefunding andalack
of formal cleanup standards. Both problems have been corrected. As with the
administrationof anylargeprogramthereundoubtedlyexistsaspectsof theLUST program
that might be improved. However,on balance,I believethat the programis functioning
smoothly,particularlyin comparisonto its earlyyears. This is evidentat a glancein Figure
Nos. 1 and 2, which follow. FigureNo. 1 showsthat thenumberof LUST Fundclaims
processedandpaidhassteadilyincreasedfrom only a few hundredclaims peryearin the
early1990’sto approximately1,400claimsperyearin 2002,the lastyearforwhichpublished
data are available. During the same period the average cost per claim has steadily
diminishecL FigureNo- 2 thowsthat theaveragedollaramountperclaimhasdroppedfrom
roughly $100,0C0perclaim in theearly 1990’s to approximately$40,000perclaim in 2002.
BothFigureNos. 1 and2 were constructedfrom datalistedin the [EPA 2003LUST Fund
annualreport

Figure No. 1: LiST Claims Paid Per Year
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Figure No. 2: Dollars Per Reimbursed Claim
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B. IPCB LUST Appeals

LUST appealshave apparentlybecome vexy common. Review of the Environmental
Register,the Board’smonthly.newsletter,suggeststhat LUST relatedappealshaveactually
becomea significantportionof theBoard’scaseload. A tally- of newcasesfiled beforethe
Board, gatheredfrom the Board’s (on-line) EnvironmentalRegister, indicatesthat in a
typicalyearroughly-300 newcasesarefiled (seeFigureNo. 3). In 2003 more than One third
of all new cases filed with the Board were LUST relatedappeals,up from less than 15
percentin 1991 (seeFigureNo. 4). New casesinclude enforcementactions,rulemakings,
permit appeals,variancepetitionsandothersuch matters. Of the newcasesfiled in 2003
thatwereappealcases,morethang~percentwere LUST related (seeFigureNo. 5).

During the pastthirteenyearstheannualnumb~rof LLTST appealsfiledwith the Boardhas
increased,leveledoff, then, in recentyears,increasedagain. A record numberof LUST
appealswerefiled in 2003 (seeFigureNo. 6). Trendsdisplayedin FigureNo.’s 4, 5, and6
donot of themselvessupportthe needfor therulemaking,but they do clearlysuggestthat
thereis steadilyincreasingdisagreementamongthe Agency andparticipantsIn the LUST
program. To the extentthat it may reduce disputesand expediteenvironmentalcleanups,
ISPE supportsthis rulemaking.
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Figure No. 4: Portion of IPCB Cases That Are UST Cases
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The preamble to therulen]akingsstates that changesto Part732 andthe proposal for Part
734 havebeenproposed in orderto “streamlinetheprocessfor obtainingpaymentfrom the
UST Fund” (p.2,R04-22). Pre-filedtestimonyby Agencywitnessesparrotsthat rationale
but adds‘that thereis a “needto reform the currentreimbursementprocedures.” Yet,
consideringthe discussionwithin the preamble,theAgency’spre-filed testimony,testimony
given byall partiesto date,andapartfrom the suggestionthatthisproposalwill “streamline”
theprocess,a’ clearstatementof the problems that this rulemakingis intendedto addresshas
not beenadvanced.Consequently,it is difficult to project just how the rulemakingwill fix
thoseproblems.

That said, one need not be clairvoyant to suspect that the underlying bases for this
rulemakinginclude,but arenot limited to~

1.) The Agency’sbelief that the LUST Fund is in danger ofbeingover-taxedby claims,

2.) The suspicion that contractors maybe removing excessvolumesof soil in connection

with “dig andhaul” cleanups,

3.) The suspicionthat sometank owners arc engagingin ncarendless“pump and treat”

groundwater controls,

4.)’ The Agencysuspicion that someconsultantsmay be padding their hours in the
performance ofLUST program clçanups,

5.) The suspicion that inefficient methods (e.g., usingvery small trucks to haul LUST soils)
arebeing used to raisecosts,

0

C. StatementofReasons,Factsin Support, Purpose,and Effect

6.) The suspicion that excessivefield staff are being assignedto LUST cleanups,
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7.) The suspicion that highpricedstaffarebeingemployedto performtasksthat can be
performed by lower priced staffand,

8) The Agencysuspicion that consultantsareavoiding TACO basedcleanupsin favor of
themore expensive“dig andhaul” cleanups.

It is not clearwhether foregoing areperceptionsor reality (no direct evidencehas been
presentedin this regard). However, if theseconcernsarc driving the rulemaking then they
should be addressedheadon.

D. Audits

The legislative languageof the Act, Section 57.8, was carefully crafted as a means to
streamlinereimbursementsfrom the UndergroundStorageTankFuncL I participatedin the
formulationandnegotiationof that languageas partofa group thatincludedtheAgency,the
IllinoIs EnvironmentalRegulatoryGroup(IERG), the Illinois PetroleumCouncil (IPC), and
theIllinois Petroleum MarketersAssocIation (IPMA). I believethat it wasthe clear and
understoodintention of those participantsthat thereview of reimbursementpackagesfor
corrective action measureswould be limited to random audits as in the fashion of the
Internal R.evenue Service when it audits income tax filings. That is, provided a
reimbursementrequest is for an amountless thanor equal to the amount budgeted,the
request should be summarilyapproved for payment, subject only to the occasional audit.
The languageof Section57.8 (a)(l) statesin part:

“... TheAgene/swviewshallL~frmitai to geier4aarptaia~udithiganda thgyxaaice~In no
a~shalld~Agencycc~icbztadditia~ia1review~any pL~rir wbith ~wscc~rqietr4zd~it~bid~
kid~di~zgforadhc~ceto t~con’~ti~eactionmeasm-es~ ~pmp~sa1...

BasedonAgencytestimony (Clay, Tr. P-86, 20) it is undearas to whether the Agency is
adheringto the statutoryintent. It would be helpful if theBoardwould addlanguageto Part
732 to clarIfy the meaning of audit as it pertains to the reviewof reimbursement packages
that fall within previously approved budgets. Surely this would streamline the
reimbursementprocessandreduce theburdenon Agencyresources. Suggestedlanguageis
asfollows:

PerSecuon 57.8 (a) (1)theAgencyshallaidir,byafidiandc ereviet~?,~epe~tri~it(1/1OO)of
a/I thriisfir ~rñnI~w~senientfit~n~ Unde~gn’ioidStorageTank Fundthat aremadepu1~znt
toanappvurlbidget. Auc~tdapp1iwthnsshallt~sei~td~yap~rxessthat~vs thatt~elet~
is randtin, ~ that&~a~licationhasanequalchanceofkingselertedforafullretir~
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3. AgencyProposal— Methods and Outcomes

A. PublishedCostsvs.theFree Market

The Agency proposesto streamlinereimbursementsby reducingreliance on time and
materialsreviewsin favor of lump sumpayments.As an example,theAgencyproposesto
reimbursealump sumof up to $57.00per cubicyard fortheexcavation,transportation,and
disposalof LUST impactedsoil. In supportof thisproposaltheAgencypresentsactualdata
(re: ChappelTestimony,Arrachment9,E÷T+D)which for 25 datapoints has ameanvalue
of $47~5gwith a standard deviation of $8.22. The Agencyproposes that the maximum
reimbursementfor excavation,transportation,anddisposalbe computedas theaverageplus
one standarddeviation (i.e., $47.58+ $8.22 $55.80)roundedto $57.00.

BecauseE+T+D expensesrepresent a significant part of all “dig and haul” cleanups, it is
reasonableto askwhether the changeto a published costof $57.00will savemoneyandhelp
to preservethe LUST Fund, or deplete it more rapidly. Moi~over,E+T+D data presented
by the Agency doesrr~t,on its face, suggestthat any of the E+T+D rates are unreasonable.
In fact, the data tends to suggest what one might expect in the free market, in a
geographicallydiversestate,a fairly broad spreadof rates ($23.89-$60.00)centeredabout the
mean ($47.58). So, theBoard is facedwith avery fundamentalandphilosophical dilemma.
Is it better to maintain the statusquo and seek a process that will flag “unreasonable”
reimbursementrequestsor shoulda published “bright line” test be structured in order to
create a costceiling.

B UnintendedConsequences

It is recognizedthat the Cbappd E÷T+Ddata maynot be “randomly” drawn andmay
represent too small a sample for what is intendedto represent. Yet it is actualdata. Using
this example,one of two thingswill happen if the Boardadoptsthe proposal. The first
possibilityis that contractorswill continuechargingastheyalways have but that the Agency
will flag costswhich exceedthe$57.00 figure, and reduce the errantchargesto the allowed
figure. The other possibility, which seemsmore likely, is that all contractorswill charge the
sameamount, themaximumallowed$57.00. Using the E+T+D data as an example,and
assumingthat only the rates that exceed$57.00per cubic yardarealtered (i.e., reduced to
$57.00 per cubic yard), I have computed that the Agency’s proposal will resultin a cost
savings of 0.33%. On the otherhand, if all costsareeither increasedor reduced so as to
equal the $57.00 per cubic yard figure, I compute that the LUST Fund will see a cost
increaseof 19.78%.

A reported $73,742,453waspaid out ofthe LUST Fund betweenApril 2003andApril 2004.
If It is assumedthat the portion of this sumpaid out for E+T+D (i.e., dig and haul) is
betweenfifty percent(50%) andseventy-fivepercent(75%), it canbe estimatedthat a 0.33%
cost reduction will save between $ 121,675 and $182,512 per year. However, if all
contractors chargethe publishedcostcap of$57.00per cubicyard,which seemsmore likely,
the 19.78% cost increasewill additionallytax the Fundby $7,293,128to $10,939,692per
year. In this casethedownsideof postinga cost cap greatlyexceedstheupside. This is an
unintendedconsequence.
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C. HomogeneousProductsandServices

Products and services that arc very similar are said to homogeneous. Examplesare soft
drinks, milk, gasoline,haircuts, shoe shines, and similar goodsand serviceswherethereis
little variation betweenprices charted by vendors. Someservicesused in LUST remediation
may fill within the category of homogeneousservices. Other servicesmay be homogeneous
or semi-homogeneousfor somebut not all work relatedto LUST rernediation.Examplesare
tank removals and early action activities. Howcvcr, some servicesdo not fall under the
homogeneousheading. Non—homogeneousservices include the intellectual work products
devoted to site investigation andremedial design. ISPE is concerned that a by-product of
this rulemaking could be the enactment of arbitrary constraints that would discourage
professionalengineersfrom engaging in legitimate problem solving. Hence,ISPE has asked
theAgency to identif~ythemagnitude of consulting fees(and others) as a relative proportion
ofLUST reimbursementcosts. That questionhas gone unanswered.

4. A Process

The need for a “process” to determinethe reasonablenessof a budgetor reimbursement
requestmight verywell be fulfilled, in whole or part, by published cost caps. However,as
alreadyshownthismethodmayyieldunwantedconsequences.But~the brightline testis not
theonlywayto definereasonableness.In proposingthe$57.00per cubicyardE+T+D cost
capAgencywitnessChappel describedthat he arrivedat the figure by computinganaverage
value and adding to it one standarddeviation. The use of a statistical approach for
determining“reasonableness”has merit.

The standard normal distribution can be represented by a symmetricalbell-shapedcurve
with threestandarddeviationson either side of the mean. Perthe Chappelproposalthe
inclusion of all reimbursement requests within one standarddeviationon the right side of
the mean(average)would include all but approximately16% of the requests. The question
thenbecomeswhether it is appropriateto reject 16% of the requests,nearlyone in five, as
being “unreasonable”.Hadthe Chappel proposal used two standarddeviations, thenonly
about 2% oftherequests would fall outsideoftheacceptableregion. But, thepoint is that it
is mathematicallypossible, using properly drawn statistics, to compute a value that
representsan excursionbeyondsomeacceptablelimit, But, it is necessaryto establishthe
limit. For example,were the Board to declare that “reasonable” should be defined as being
inclusive of 95% of the submittedreimbursementrequests,theAgencycould then compute
the valuethat represents95% of the pool of datafor a given category,be it for E÷T+D
costs,man-hours,or other suchdata. The burdenof proof in an ensuingappeal would
belongto the Agencybut it would be easily metwith sounddata. As such,thenumber of
appealswould quickly diminish.

The processjust describedrequiresnormally distributed data. Although scientific and
economicdatais often non-normal,datatransformscan be used to convert to normality.
The histogramandfitted curvethat follow illustrate a typical distribution, in this case,the
GhappelE+T+D data.



6— 7—04; 4:41pM 2177676641;6 :0

The Chappel E+T+D data is skewedto the left andsomewhattruncated on the right. The

datais most likely non-normal. It couldbe convertedto normalitywith a datatransform.

5. SummaryOpinion

I have struggled in this rulemaking to get a handle on the nature of theproblem at hand so
as to be able to help devisesolutions. While this testimony doesn’t offer a crystal clear
solution, I am hopeful that it proves useful to theBoard in its deliberations. Unfortunately,
I believe that more Inthrmation may be neededin order to project the possibleimpact ofthe
proposal.

Respectfully submitted,

Illinois Societyof Professional Engineers

Dated:
821 South Durkin Drive
Springfield, II 62704 217-787-2118
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